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Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

2. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

3. Claims 1-20 are rejected under 35 U.S.C. 103(a) as being unpatentable over Curbelo et al 
(US 5,657,122). 

With regards to claim 1, Curbelo et al (Curbelo hereinafter) show a preferred optical 
alignment in a scanning interferometer and also shows in the prior art: 

(a) placing a reference signal (30a-c) into a reference signal path (to mirror 17)of the 
wavelength meter (7); 

(b) placing the reference signal (30-a-c) into an unknown signal path (to mirror 18) 
of the wavelength meter (7); and, 

(c) detecting (32a-c, 22) whether after traveling through the unknown signal path, the 
reference signal has a same phase (e.g. column 5, line 7+) as after traveling through the 
reference signal path. 

Although Curbelo does not expressly state the term "period," one of ordinary skill in the art 
would understand that phase and period are interchangeable as referring to the characteristic 
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of the interference signal. Other characteristics of the interferometer signal can be observed 
such as zero crossings, peak/trough differences between two signals, but all of them 

With regards to claim 2, Curbelo shows sampling values of the reference signal after 
traveling through the unknown signal path, based on frequency of the reference signal after 
traveling through the reference signal path to determine whether the sampled values are at 
constant amplitude since the amplitude is monitored (column 4, lines 4-21). 

With regards to claim 3, Official Notice is taken that notifying a user of misalignment by 
displays or alarms are well known, and the time of the invention, one of ordinary skill in the art 
would have used a system for notification in order to notify the user information that is relevant 
to the user such as misalignment, exceeding working range, etc. 

With regards to claim 4, Curbelo shows (d) performing realignment (35a-c) of the 
wavelength meter when after traveling through the unknown signal path, the reference signal 
has a different period than after traveling through the reference signal path. 

With regards to claim 5, Curbelo shows the wavelength meter includes a Michelson 
interferometer (column 3, line 14). 

With regards to claim 6, Curbelo shows translating a mirror (17, 18) in both the unknown 
signal path and in the reference signal path while detecting whether after traveling through the 



Application/Control Number: 10/669,035 Page 4 

Art Unit: 2877 

unknown signal path, the reference signal has the same period as after traveling through the 
reference signal path. 

With regards to claim 7, Curbelo shows: 
a reference signal path (path to/from mirror 17); 
an unknown signal path (path to/from mirror 18); 

a detector (32a-c)that detects signal activity on the reference signal path and signal activity 
on the unknown signal path; and 

an analyzer (22) that determines whether, after traveling through the unknown signal path, a 
reference signal has a same phase as after traveling through the reference signal path. 

Although Curbelo does not expressly state the term "period," one of ordinary skill in the art 
would understand that phase and period are interchangeable as referring to the characteristic 
of the interference signal 

With regards to claim 8, Curbelo shows the analyzer checks values of the reference 
signal sampled by the detector after traveling through the unknown signal path, based on 
frequency of the reference signal after traveling through the reference signal path, to determine 
whether the sampled values are at constant amplitude since the amplitude is monitored (column 
4, lines 4-21). 

With regards to claim 9, Official Notice is taken that notifying a user of misalignment by 
displays or alarms are well known, and the time of the invention, one of ordinary skill in the art 
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would have used a system for notification in order to notify the user information that is relevant 
to the user such as misalignment, exceeding working range, etc. 

With regards to claim 10, Curbelo shows the wavelength meter performs realignment 
(35a-c) of the wavelength meter when after traveling through the unknown signal path, the 
reference signal has a different period than after traveling through the reference signal path. 

With regards to claim 11, Curbelo shows the wavelength meter includes a 
Michelson interferometer (column 3, line 14). 

With regards to claim 12, the same rejection applies as the rejection of claim 8. 

With regards to claim 13, Curbelo shows the wavelength meter includes a 
mirror (17, 18) that is translated while the detector detects signal activity on the 
reference signal path and signal activity on the unknown signal path. 

With regards to claim 14, Curbelo shows: 

reference signal path means for guiding a signal (path to/from mirror 17); 

unknown signal path means for guiding a signal (path to/from mirror 18); 

detector means for detecting signal activity on the reference signal path means and signal 
activity on the unknown signal path means; and 

analyzer means for determining whether, after traveling through the unknown signal path 
means, a reference signal has a same phase as after traveling through the reference signal 
path means. 
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Although Curbelo does not expressly state the term "period," one of ordinary skill in the art 
would understand that phase and period are interchangeable as referring to the characteristic 
of the interference signal 

With regards to claim 15, Curbelo shows the analyzer means checks values 
of the reference signal sampled by the detector means after traveling through 
the unknown signal path means, based on frequency of the reference signal after 
traveling through the reference signal path means, to determine whether the 
sampled values are at constant amplitude since the amplitude is monitored (column 4, lines 4- 
21). 

With regards to claim 16, Official Notice is taken that notifying a user of misalignment 
by displays or alarms are well known, and the time of the invention, one of ordinary skill in the 
art would have used a system for notification in order to notify the user information that is 
relevant to the user such as misalignment, exceeding working range, etc. 

With regards to claim 17, Curbelo shows the wavelength meter performs realignment 
(35a-c) of the wavelength meter when after traveling through the unknown signal path, the 
reference signal has a different period than after traveling through the reference signal path. 



With regards to claim 18, Curbelo shows the wavelength meter includes a 
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Michelson interferometer (column 3, line 14). 

With regards to claim 19, Curbelo shows the analyzer means is also for 
checking values of the reference signal sampled by the detector means to 
determine whether the sampled values are at constant amplitude since the amplitude is 
monitored (column 4, lines 4-21). 

With regards to claim 20, Curbelo shows the wavelength meter includes a 
mirror (17, 18) that is translated while the detector detects signal activity on the 
reference signal path and signal activity on the unknown signal path. 

Conclusion 

Several facts have been relied upon from the personal knowledge of the examiner about which 
the examiner took Official Notice. Applicant must seasonably challenge well known statements and 
statements based on personal knowledge when they are made by the Board of Patent Appeals and 
Interferences. In re Selmi, 156 F.2d 96, 70 USPQ 197 (CCPA 1946); In re Fischer, 125 F.2d 725, 52 
USPQ 473 (CCPA 1942). See also In re Boon, 439 F.2d 724, 169 USPQ 231 (CCPA 1971) (a 
challenge to the taking of judicial notice must contain adequate information or argument to create on 
its face a reasonable doubt regarding the circumstances justifying the judicial notice). If applicant 
does not seasonably traverse the well-known statement during examination, then the object of the 
well known statement is taken to be admitted prior art. In re Chevenard, 139 F.2d 71, 60 USPQ 239 
(CCPA 1943). A seasonable challenge constitutes a demand for evidence made as soon as practicable 
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during prosecution. Thus, applicant is charged with rebutting the well-known statement in the next 
reply after the Office action in which the well known statement was made. 

4. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. US 6,219,146 and US 4,444, 501. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Andrew Hwa S. Lee whose telephone number is 571-272-2419. 
The examiner can normally be reached on Tue-Fr. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gregory J. Toatley Jr. can be reached on 571-272-2800 ext 77. The fax phone 
number for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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